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STATE OF MORNTANA
BEFOHE TEE BOAKD OF PERSONNEL APPEARLE

I THE HATTER OF THE TRIFATR TAROR PRACTICE CHARGED HOS5. 11-20,
17=50 AHD TE=24

BIROROEATER Oty nuedrry
AHERIYEN AFFILIATED W17
e lFo CuWa LOCAL MG, 1231,

FINDINGS OF FACT;
CONCLUSTONRS OF LAH;
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HHCARIWATER - COUNTY
COMMIGOTIOMERS, DROADRATERN
COEUNTY  SHERIFE, AEMf THE
ARCGADWATER PUDLIC EAFETY
COMMIEETON
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I. INTRODCRET TAN

ror purpaosas of adjudieption, Unfalc Laker Practica Char o
pz. 13-80, 17-90 and (=90 Wefe consolldatod,

i Eormad henrcing Wae condustod in bhe abovo-antliclod msttarn
on January 23, 1991, in the Broadvater Coonty Coourthouss, Towpeedrd,
Monbnnn bRatovm Stan Gerke, learing Exanfner.  Thia hearkng vas
vonduntod  uwndor nuthovdty of Seskion 15=31-4D08 MCA and 1R
Accotdance With tho Mootann sdninietrablve Procedure hot, Title 3,
Chaptar 4, MNSR Tha Conplainant wis: represented by Timochy
HeElterlol, Abborney at Law, Gooat Falle, Montana., Hitnespen for
Eha Copplalvoent included Marvin T Rlves, Sscrabary-Treasucer,
L, F.C.R. Looad Hﬂ.- 190] ¢ Seeven Aushford, Doputy County Bherlff;
Dap  Dilinger, Bepaty Bounty  Shorlff; Buganm  Daoarka,
Tredersherl{f; and; kEichard Thompson, Sharciff. The Defendants waro
roprasanbed by Jobn T. Flynn, Broadwater County sthorpay; Towneend,
Montona. Witpdsees for the Dofendenta :|I'|I:]I.I|'.!|E".'|. Hary Bliee Upton,
Mayor, clty of Towneend; Hobect L. Davis, Broagwater Counby
Coomissionreyr . Halter Ray Dolg, formar  Brondwater  Colinty

Commlsslenar @ Jdanea 0. liohn, Droadwator Counky Sonmlesionar; Stoven
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E. Doape, Brosdwabter County Commissioner, Elaine Geavely, Cclerk and
Eecorder, lifgadwater Codnbty) -ond, Michoal Evane, Counsli Mepbero,;
Cley of Pokwnaand,

Bubnequant o the henring, Elhe Partiecs subpitted dAnltial sinsd
tenly briefe in nocordance with an eatall lshed brisflng schedula.
IT. [HREUHES:

1. ULP Ho. 13=5%0 = Whether the Oofermdants violated Sactiom
I-31-401{5) MCA. The unfalir lebor practice. charge alloged The
Dotfondonts uwnilaterally changsd the tarme and conditlopna  of
moployment on June 26, 1924, whon health and welfare benefits wera
reduced fram SILE-00 to S154.00 per mohth.

2. UL Ho. 17=00 = Whetbler the bDefondants vioEated  Sect o
19-31-401 (1} and {3} MCA, The anfnir labor practice charge nllecgesd
the Broadwster County Comnipsicners had bhreatened the Broadwatar
county  Sherlffs, their qJobks and warkimg ocondlilons AF thay
conblnued to be represented by U.F-C.W. Looal 1001,

da ULE- HO. 1BE-20 - Whathar ths Mefendanbs violated Section
I9=-31-401{5)] MCA. The unfalrc Enbor practice charge wlleged thak on
o abbut GTuly AV, 1950 the County Comniasloners calfused and oce
still rafusing to negotlate In good faith with tha unlon-amd the
Brondwater Counky Doputy Sharlffs committea,
11f. pMOTIOHNS

1. Aftor msubmlesion of Copplainont's case o ab Clpes of
haaring, the Dnt;ndnntn novad to dlspies nll conplainta againat
tnen fof resscn that no ovidence of any unfalir labor prectice
ackion on the part of any of Ethe parties was prosontad Li
Complainant's caso-in-chief, Tha MHeoblon was® taken ondar

adyrl smmaint,

|
1. Bubsacgaant Lo the hearing, tha Complainant moved to apand

Unfalr Labor Practlea” charges MNed., 13=99, I7-90, and L0=-24 to . &dd
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as & party Defendant, the County al Drosdeaber. The Corplainant
arguad that County of Arcadwater waa repredsented ab the hearing by
the County Attorney) County Copplsalopara, Bsth curcent snd forneor,
vere present and tosotified ot tha hearing: amd, Eha unfaic labor
practloe allegatlons center, in park, on the actions of the County
Connigsionors in tholr oclacted capncity ne reprasentatives for cho
County of broadwnter. Tho Hotlon wasa trkon wnder ndvisesnont.

¥ SutAeguent to the hearing, the Conplalnpnt made Motion Eo
Ampnd Unfnly Lalwe Pracklice chacgses Hose $D3-90 nnd 10=-90 Eo Ineludde
vicklations of Saction 210=31=401{1) HEA. The Mobfion was taken undec
advicomank.
I, FINDINGE OF FACT

L. on Jone 30, LBTA, Ele Ciky of Townsend, Broadwator
Coumby, and the Broadwnter County Sheriff entored into o Law
Enforcenant hgresmsnt. The stetod purpose of the contrack wns ko,
"iooprovide more (lexible utllization of pareonnel, equlpoent and
facilities by the County and Slty, Lt L& the desice of tha partles
to hava the County provide lew anforoopant for EBle ciby wnder a
City-County Dopartmant, for the considecation heroafber aet Corth
«a! HBanleally, tha Law Enforéenent Agrecndnt was the wvebnlcis by
whiich Hroandwater County provided law enforcement to tha Slby of
Townsend Tfor a Foe and creabed o Ceportmene of Publle Salfaty
directed by the Droadwater Couanby Sheciff. 211 law enforcement
affleers would be subordinatae to the Bherlff, ‘The Law Enforcenent
fgraanan® Wad Lo conbtinue from year to year therealtoer.and could bo
nodified Loy the parties on or before June 30 of aach vear. The Law
Enforcemont hgreemnent: hag been concwed each faar up onlkil Eliso
pragant tlme. [Complainant Exhibit Wo. 27 Defendant's Exhlbit %o.

1] .
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e i May Z; 1985, Lhe Local Govornment of Hroaodwatorn
county, State of Honbanan, the "Epployec!, and the coployoas of the
HBroadwatar County Sheriff's Departsspnt snbsred [nto an erploynent
pgreenent Eo be effective from Joly 1, 19389, ta Juns a0, 1%94.
articta 17 = Healkl Theueaics, Seckion 1, provided that affoctiva
January 1, 198%, "Tha Epplovar [Eroxdwabers County)] ngeeed to pay o
ninimum amount of 5213:00 por month boward. the tobal cagt ol Eke
pramlam for health insurance foc Ehe enployes and hic famdily.®
(Conplainant's Exhiblt Koo 3),

3. On May 31, 1980, the United Food and Commercial Horkers
Local tnicn 1801 (the Complainant in this matter) was certified by
Ehls Bloard as the exglusiye collective bargaining agent for all
dispatehers, depubles, snd undecsheriffs coployed by Arondwater
Emncy.-

. Iy lebbEer ‘daked June 18, 1090, Marvin J. Adves,
Socrotary-Trassurar, UL, F.C.H. Lacal ¥o. 1981 roguastad Bok Tmwia,
Chairnan, Brondwater Coupnty Compmissioners, to coview dates to bogin
negoebleting a colleptive bargaining rgraenant, Hew Alvee,; in
bBehalf of the Union, reguoested certain dates begleming with June
2a. 1000

= Un June 26, 1990, the Broadwater Sounty  Comnlesioners
leglied & pego to all esployees stating Elat the Counly would roduoo
tte vontributions from 53131.04 te £150.00 per monkh per coploveo
beginning In -:Ium:.. 189480, Mr, Btove fushford, raproessnting the
Union {Complainant] roaponded Lo the meno atating the Unien oppoased
tie unilasteral reduction in henlth insurance prenium contribotions
and puch netter was an ltan foF negotiakfops,

. In response to the requesk to ]:I:-qllin nogokiations |(sea
Findings of Fact Ao. 4] tha Dalfendanis sgreed to nect and negotlato

o July 3, 1990, At the start of thoe nagotiatlng session, the
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Coplainant pressnbed the Defendant contract proposals coanslaeting
of & fourtesn page proposed collective bargrining agrasmanl. After
approxlinataly ona hour af negobtiatlons, the Defendants phnounced
their self-imposad tips allotted for collestive bargaining had
ended’ and the spezion was ower.

T futsecgumnlt  bBo the  flret pogotiating eaaalon, L
Copplainant reguested foture dotes oo which %$n negokiate, Tho
Conplainant also coguaested that negotinblinyg seseions bo ochedulod
for lemger pericds of time (meore than just one hour) since Hr.
Alves ‘travelod approxinately 400 riles round-trip fronm Misscula to
akbond thase nogotiating sesaicna,. The Complainant fucther offarad
te: mant in apllt poricds [morning and afbeenoan] aomd sless om
waskends. The Dafandants refussd to peek except only on their owe
achodoled Compmisslionarn! mesting daye and insisted auch negotlabing
souslons must ba popted in the hedspiper for three waeks prior to
griy meetings. A second negotiating session was scheduled for July
i, 1480, with the one—hour tlma 1imlt [npoasd over obdections by
the Cemplninant.

#, On July 16, 1950, Sheclff Richoard Thompacn net with the
County Commispioners after being appolnted as an agent to repcesent
the "Counky For purpogses of coilactive bargainisg with the
Complainant. Tha Couhty Commissloners also unllatorally cancallwsd
the nrootinting session scheduled for the follewing dny, July 17,
1990, -

. on July 1LV, 1998, Sheriff Thompson, accing -ne mgenk [ors
the Defendants, meat with n gcoup of deputy sheriffs, diaspatchars
and umndeccheriss [(monbara of the Complainant wnion), Sharirr
Thompaon  ceported  that it was  thae :I_:uphl-nm_ of tha County

Comelsrfoners bo de-consolidate the cloy/county Law BEnforcenent
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hgreemant and terminate the undersherift;, deputy anacbllfs o
digpatchers if Ehey continoad bo angage in unlon activitles.

i,  on sugusk 0, 1594, Sheclff Thompeon ag_a].n ot wikh n
qroup of doputy cheriffs, dispatchera and andayahee LT and | aCarmesd
then the Counkty Connissionores had planned to de-coneolidnbta tho
City/County Low Enforcesent Agreemant amd seoh de=consolldeation was
to take ploce Kovorbor 1, 19%0. Tha Compiainant Clled s Hovlon for
a Topporacy Roctraining Order and a Corplalnt Tor an Induncticn in
the First dudicial Dietrict Court of Tawka amdl 21lark Counly oan
Aucuipk 23, 158540, District Court Judgo Dorothy MoCarEey Ladued b
Tamporary TRastraining oOrder prohibiting the Defondants from
termlnating, Tirving, laying off, of redusing the hours of the
deputy sherif s, dispabchors, or undershar T fron de=conenl idating
fnr thteabening to de-consolidate the Sloy/oounty Law  Gnforcesnent
Agpadmispl

11+ On ec about Auguest 20, 1980, tha Complainant; theough M2,
Alves; again reguested the Defondants for dates Lo resune
megotiablions. Sech cequeoskt was nada to Wr. Johno T. Flvem, bthe
Eeopduatar Counby AEEorney, Although Mr. Flynn: Qg diacuse
poscibla bargainlig dntea and informed Mr. Alves that Svonduatet
County wadld ha sacurlhg the services of a professional nagokblator,
no negotiating seneions have besn held to date of hearing.

Va PISCUESION

Tha Montana IEupreun Court haa appeaverd the practioe of the
Hoard of FPersonnel Appesals in wsing faderal eosire and Mabional
fabor Aplations Board (NLUB] precedence ss guidelines {ntoarpreting
the Montana Collactlve Bargalning for Publio Employaes Act as the
stata Act ds so-mimilar to the Federal Labor Hamagenent Ralations
Aoty Bopve o ral Hoprd of Payrgonnel Sopeila v Digtcict Courk, IEZ

Moot 223 [(1979%) . 598 P.2d 2317, LO0 LURM 322997 Teaqnstars Local Ho-
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45 v, Biate ox el Board of Pormonnel Appoalp. 195 Hont. 272 (1981}
635 P.2d 31314, 110 LARM 206137 gity &f Grout Pnlls v Yosncs (TLL,

G286 PL34 185 [(I98s) LO9% LRRM Z622.

k. im well uuttlﬂd that wnilatecal <hoanges in nandatory
subdectn of bargainlng by an esplover le an unfalr labor practice
ivliaglablion of Beclion A(n){dy of the HLAAR which is5 the Fedecal
paunterparlt of Sectlasp 19=-31=401(%) MCA). See HLAD v, Katy, 196
O.8.. 716, 50" TAIM RAL7T (19G62]. Tn this [nstant satter, tha
Copplainant enployoes wore roecolvino, porsuant to an employment
agroement, $311.00 por month por coployoo contcibutlon towaed
health Insurance, Less than one. month atfter kho U.F.C.H.
iCoaplainank Tnion) woe pertified as the pxclusiva bargaining
raprepsntabive,  Lhe Defandant  Oroadwater County unilaterally
raduced the henlth Inpurance contributlon fron H210,00 Lo 5150, 00
par mopth. Theo Tacbkr are aleaar apd umlisputed: Lhe Defendask
pnilaterally altered Ehe termd of ap e#aploynenk ggresoonl. aven
after o reguast to barghin che subdoect was made, Hee oles fuko
Fast Fredlghk, Inoe, 272 HLAR 561, 117 LARM 1336 (1984) wharaln the
FLED Held Ehe spplover inowiolation of Bia) [5] for unilatarally
reducing the anoenta Ento.m heelith and welfare plan which 1k was
contrackunlly obligabed o conkcibutao.

Sockion 39-131-305 MCA provides, "Tha publlc esployers abd e
ciclunive reopresentative; through approprilate crficials oy thale
Frprempanibil |l ven, ;hﬂ]l bmve the puthorcity and the duty to bargain
collimctivaly.  This duty extande te the obligation to bargain
colloctively In gped falth ..M (Emphaale added). relendonkt
lroadwater County limitod hargginlng aoaslong to. ene fourp Wouls
sohedule bergaining nessinng only at their cﬁnvanjﬂnca e raguloe
fchaduled Connip=sioners! mecting dateosy would cancel schadulest

bardainimg sessions unilatec=lly with l1ittle or no notioer and,
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waild change bargaining ropresentatives. It i an ontalr Iabor
praciéloe. for an enployer to. Iloit  bargeaining cosslons: tao
unreasonakbly shorct porlicds of tine with oconsiderable intorvela
batwaon sasslons. Tepnesses Chale Co. v HLERED, q45 LERM 1472 {1860} .
Cancallntions of bargaining sesslons |le  conaidersd dilatory or
evaive Lactics and found Eo be on unfalir labor practice.. HLEE Y.
HEM. Bakerles, Inc., 45 LERM 2085 (CA1 1u588]; BLES v, Hibbard. 45
LERM 2458 (CAT 1960) . Dafendant Bropdwater Counly firet negotiaked
with the Compleinant Tnion threugh the Counky Conmissionecs,
fhariff ThonpRon was  thon appolnted as  the  bargalnleg
repreasnbatilve, Whlle District Court proceedings concerning the
trnporary restralning order wers ondeorway; County Atcttoerney Flynn
appoarad  to ba the bargalning representativeo. Thoe Compiainant

inion was nleo falsaly notiflied o profesaional negotintor would bo

repregenting the Couanty. Sueh tackbice BY an employar  are
concidared n wickation: RIPR v Fitxgscald Mills, 520 LHRM 2174

[Ch2 1963), cart. danied B4 LAAM 23312 (U.5. 5.Ct. 1961).

Tha rocoerd ls elanr that Shetriff Thespeon inforned & group of
daguity sheriffs, dispatohers amd updaraheriff (nenmbecs  of
Corglalpnant Unlen) that Broadwater Coanty would da-consal ldats Ele
City/County Law Enforcenent Agroement Lf the oenployess conblmised
thalr unlon activitles, Buch de-consplidation would result in Ehe
iay—off or terninablsn of moet, 1f nmot all, tha law anforconsnh
personnel.. Whan Sherclff Thappson. inforpod tho opplopess of Enia
pending notion; the Sheriff war -actlesg in Ehe appointed’ role B
Lergainlsg Fepresaspiative for the Defondant Broadeatar oy .
Sheriff. Thorpoon  underwent  exbtenciva exarinacion apd skler
withesases . Including County Ennnlﬂslnnnri,~ gava - centeadleblng
bestimeny denping such threat was origlnated by ths Dafendast

Broadwates Counby of lkx compinsioners. This §Hearing Examlnes
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placad mauch credancae on thae Sherlfr*s testinony. Ragqnrdless,
howaver; of wharewver tho threat of de—oonsolidetion coiginated;, an
appointed amd duly soithoeclzed reprepentalbive of Che Defamladk
fcpeduaber Coaunby did threaben asmployess wilth Ehe loss of thelirs
smployrant whauld Thay copbinua b ehgagas kn wunlon acblvitles,
Thim actlon ia a olearT vwiolatlon of E_ui:I:lnnﬂ A-31=-408{1) and (1)
Lo HLAB v, aumecsct Classios. Ing.; 290 LRRAM 231% §Ch3. 1953) |
HLER ¥ MW.T. Gssnb Co., 31 LERM 20683 (CA9 1953); Falpouth:Co. ¥,
HLEE, 37 LRAM 1087 (1988): Allocn Alrccai€. Ing, v, HLRE, 112 LEHHY
Jasn [oan 1983 chapgs Cacd Rwens ¥, HLER; 109 LEREM ZV25  [Chi
L3n1}.

S Ele Lime of hoeoripg, Bhe Defesinnt moved Lo dismiass all
soaplalnbe agalpet thesn Lor reneon thabt pn svidencs was presenbaed
pupporblng  any. unfals labop pracclcs, Defepdant's Hoblon bo
Blenisa Le denled Por reasons contalned herein,

SubReguont to the hearling thoe Conplainant madas Mation Lo Arand
Unfmir Labor Pracktico Chacpea Ros.: 12-20 and I1B-90 to includs
violations of Eoecblon 19=31=40101} HChR., Such Motlon is- denied
baged wpon AEH E4, 36,205, anending charges subseguent to s formal
Hearing does npobk allow for due process 'in thet opposing party doos
not have adequate notice.

The Conplalnant alse made Hotdon o) Amend Onfafrs Labor
Teanctioce Chargaa Hoda, 13=40, 17=90 hnd Lo=90 L& inslude as & packy
Defermdant - tho I:'-:-1:|.n':::,-' of Broadwater. Caontrovarsy arosa during the
investingakion nnd pre-hearing procedoren conoerning tho  propor
naznedd Doefendantio] . 1t is olear that this Boord has pravioodly
identified tho propor:omployor in dte Latter of Certiflocation
iwiwed May 231, 1850 [Complainant's E:-.'h].h.'i.tl!l-n'l:l. 1. The Haard
aatrtified tha Unlted Pedd and Comperclal NHorkers local tnion 1981

as tha axolaslve reprasaneEntive for collectlve bargainlng parpoasa
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for all dispatchers, daputies, wand undecsheclffs omployed by
HBroadwator Coupby sxeluding the sheriff and all othars axclioded by
the Hontana Collectiva Bargalnlpg for Public Employeas Act, Seation
1@=]1=101 mk seg. MCh.

L CONCTIATONS OF LikH

1. Tha Board of Forsonnel hppeals has jJuelediction bn Eheeo
Antiers pursuant To Section JU=11-44% et mog. HOM.

da The proper Deafondnntie) in these pattors fa DFoadualiec
County,; Montana,

2 Datamlant'a Mokion to Dispdiss la denied.

4. Copplalnant's  Fotlon te Amand Unfair Labor Practice
Chargas Hes, 13=90 and 18-50 to include wielatione of Section 39-
IT-40L{1) MOA ls denled.

= Defehdank violated Section 30-11=401(%} HCA by his action
of unilatarally alteclng the terps and comditlons of enployment
rolating to health lnpurance contributions. (ULP Ho. 12-90)

G, Defendant vlolated Sections 15-31-401{1) -and (3] HCA by
lea  astion of  threatoning eseployees  with possibla Toms a6l
eaployment for ongaging in unlon activities. (ULP Ho. 17-%0)

7.  Defendant wiolatad Sectblon 39-11-401(5) MCA hy lis
actlons refusing to nagobiate In good faith with the Complafinant.
IV, RECOMMENDID CORDER

L. Tha.  Befendant shall ralnstatea lkealth insurance
dontribotions to ;ﬂllrﬂﬂ pec nonth per arployas and make wvhole cach
mhd every esployes who may have seffered any loss from date of
raductlions of lnsuranco bonefits. The Bafendant shall maintain the
contribution rate of §2313.00 per month per enployee until such tine
i rate may bo' changed Throagh gobd Inithlba:gnining wlth %ha

Conplalnant.
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2 Tha Defandant &hall caase apd deaiat frop theeaTenlng any
coployen with logs of orploynent andfor beneflts for -angaging im
upinn activiclies. The Deferpdant aholl Sarcgoin in good faith with
the  Sopplainant  ever any  lter condernlng the possibkle do-
conaclldation of the City/County ltaw Enforcensnt dAgrecnent whioch
toliaton fto a mandatocy subject of bargaining.

> I The bOefondant shall ceasa ond dealst Trom Tailing o
bargain £En-goocd faith with the Complainant consistant wlith Tindings
pnd dispussions contalned heeein.

Entmred and dabed this_ﬁk& daiy of July, 19892_

STAN GERKE
Hearimg Examinor

ERECIAL HOTICE

In accordanco with Aoard's. Role &AM 34,385,109 (2%, the nbove
RECTOMMENDED GRDOEH alinll become the FIKAL ORDER af this bored unlegs
written exceptions pre flled within 20 doya afbor seccics of thess
FFHDIHﬂﬂ_ﬂF FACT, COMCLDGIOMS O LAW, hND HRECOHMERDED ONGER wpon
tha Parckiosn.

CENTIFICATE OF MAILING

The undersigned heraby certifiek that Ltue and correct copies
of the foredoeing doocsiments were, this day servad upon the followking
perties or such partles® atbarneys of recard by depoesiting the sano
In tha v.B. MHall, pefRbthdge preprid, and addreceod as Tollows:

Tinothy MoHittrick
MOKITIRICEKE LW OFFYICES
P, 0O, By 1184

Grent Falls, MT E2401

Jahin . Flyon

Bronduater Counby Attoenesy
Boy BS

Towneond, HT 68644

DATED This .J_"fi"'t“dm- of-July, 1551,

A%ﬁ-l; f%a;ii’;
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